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THE NOTCE AS GIVEN BELOW WAS SENT BY ANIL CHAWLA TO THE RESPONDENTS AS MENTIONED.

A DRAFT OF THE WRIT PETITION FOLLOWS AFTER THE NOTICE.

__________________________________________________________

To,

(1)
Union of India,
Through The Cabinet Secretary,
Government of India,
NEW DELHI

(2)
The Presiding Officer,
Debt Recovery Tribunal,
Madhya Pradesh,
JABALPUR
(3)
State Bank of India,
Industrial Area,
Govindpura,
BHOPAL

Notice regarding unconstitutionality of The Recovery Of Debts Due To Banks And Financial Institutions Act, 1993.

The undersigned most humbly serves notice as follows:

1.
That the undersigned Mr. Anil Chawla is a person aggrieved by the Recovery Of Debts Due To Banks And Financial Institutions Act, 1993.(hereinafter referred to as “the Act”). Mr. Anil Chawla had furnished a personal guarantee for a loan extended by Respondent no.3 to a Small Scale Industrial Unit (Ergo Plast Pvt. Ltd.). The case for recovery of the said loan was under consideration of a Court at Bhopal and is now transferred to the Tribunal of Respondent No. 2. Hence, the undersigned Mr. Anil Chawla is directly affected by the subject matter of the Act.

2.
That THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) (hereinafter referred to as “the Act”) has been enacted by the Parliament and is deemed to have come into force from 24th June 1993.

3.
That the preamble of the Act says “An Act to provide for the establishment of Tribunals for expeditious adjudication and recovery of debts due to banks and financial institutions and for matters connected therewith or incidental thereto.”

4.
That Section 3(1) of the Act provides for establishment of one or more Tribunals to be known as Debts Recovery Tribunal.

5.
That Chapter IV of the Act prescribes the procedure to be followed by the Tribunals. The salient features of the prescribed procedure are as follows:

a)
An application may be moved to the Tribunal by any Bank or Financial Institution for recovery of debts. (Sec. 19(1))

b)
Any other person including any borrower cannot move the Tribunal for redressal of any grievance.

c)
The trial conducted by the Tribunal shall be of an expeditious nature and the tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908) but shall be guided by the principles of natural justice. (Sec. 19 & 22)

d)
The Tribunal shall dispose of the application as expeditiously as possible and endeavour shall be made to dispose of the application finally within six months of the receipt of the application. (Sec. 19(8))

e)
The Presiding Officer of the Tribunal shall issue a certificate under his signature for recovery of the amount of debt, to the Recovery Officer. (Sec. 19(7))

f)
The Tribunal and the Appellate Tribunal have been given a range of powers under the Code of Civil Procedure, 1908; Indian Penal Code and the Code of Criminal Procedure, 1973 without subjecting the Tribunal and the Appellate Tribunal to any procedures or duties prescribed under the said civil and criminal laws. (Sec. 22)

g)
A borrower shall be able to prefer an appeal against the order of the Tribunal if and only if the borrower has deposited seventy five per cent of the debt due as determined by the Tribunal, within forty days of the receipt of the order of the Tribunal. (Sec. 20 & 21)

6.
That section 25 of the Act provides for Modes of recovery of debts by Recovery Officer. It is provided that “The Recovery Officer shall, ....., proceed to recover the amount of debt specified in the certificate by one or more of the following modes, namely:-
(a)
attachment and sale of the movable or immovable property of the defendant;

(b)
arrest of the defendant and his detention in prison;

(c)
appointing a receiver for the management of the movable or immovable properties of the defendant.”

7.
That the Recovery Officer is to be appointed under sec. 7(1) of the Act by the Central Government. Recovery Officer is not a Magistrate as defined under section 3(32) of The General Clauses Act, 1897 and he is not obliged to follow any legal procedures.

8.
That the Tribunal and the Appellate Tribunals have been given powers to regulate their own procedure including the places at which they shall have their sittings.

9.
That the Central Government has by a notification issued under section 3 of the Act established a Tribunal at Jabalpur to be known as Debts Recovery Tribunal, to exercise the jurisdiction, powers and authority conferred on such Tribunal under the Act for the state of Madhya Pradesh.

10.
That section 22(1) of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) provides for suspension of legal proceedings and states that “no suit for the recovery of money or for the enforcement of any security against the industrial company or of any guarantee in respect of any loans, or advance granted to the industrial company shall lie or be proceeded with further, except with the consent of the Board or, as the case may be, the Appellate Authority” in case the matter relating to the company is pending with the Board or with the Appellate Authority.


The above section puts a bar on the operation of the Act to matters pending before the BIFR.

11.
That the Preamble of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) makes it clear that it is intended to make special provisions with a view to securing the timely detection of sick and potentially sick companies owning industrial undertakings and to determine and enforce the steps for the prevention and cure of such sickness.

12.
That section 3(f) of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) excludes small scale industrial undertakings and ancillary industrial undertakings as defined under section 3 of Industries (Development and Regulation) Act, 1951 (65 of 1951) from the definition of industrial undertakings. This effectively means that the preventive and curative steps under The Sick Industrial Companies (Special Provisions) Act, 1985 are not available to Small Scale Industry.

13.
That the legislative power “to provide for the adjudication or trial by tribunals” stems from Articles 323-A and 323-B of the Constitution of India. Article 323-A is concerned with Administrative Tribunals while Article 323-B lists under clause (2) the matters, which can be adjudicated or tried by Tribunals.

14.
That Recovery of Debts due to Banks and Financial Institutions is not a matter listed under Article 323-B (2) of the Constitution of India.

15.
That item no. 97 of List I-Union List gives residuary powers to the Parliament to make laws but in matters where the makers of the Constitution have specified in categorical terms the Powers of the Parliament, the intention of the makers of the Constitution is clearly to put limits on the Parliament in its law making function. Hence a recourse to the residuary powers, for establishment of tribunals not specified under Article 323-B, is clearly a violation of the limits intended to be put by the makers of the Constitution and is violative of the spirit of the Constitution.

16.
That in a commercial transaction involving two persons - lender and borrower, the law must treat both as equal. This equality is provided as a Fundamental Right under Article 14 of the Constitution.

17.
That the equality before law provided under Article 14 is not confined to individuals only. It extends to all persons including legal persons like Banks, Companies, Financial Corporations, Private Companies etc.

18.
That in a commercial transaction between a borrower and lender, there can be a variety of disputes and problems. Such problems and disputes can be caused by either some shortcoming in the borrower or some mistakes on part of the lender or some extraneous factors that are beyond the control of either the borrower or the lender. In most cases a combination of causes is at work and a careful judicial discretion is necessary to sort out the actual cause of the dispute and to thereby work out a just solution.


The summary procedure provided in the Act provides for an expeditious recovery of debt without considering the cause since the Tribunal is not permitted to entertain any claim of the borrower against the Bank or Financial Institution.

19.
That more often than not, the cause of non-payment of dues to Banks and Financial Institutions is sickness of the industrial undertaking due to causes that are entirely beyond the control of the borrower. In a large number of cases, the Banks and Financial Institutions are the cause of the sickness. It is beyond all principles of Natural Justice that a defendant is presumed to be at fault and punished while the plaintiff is at the root of the cause of action and the defendant is even denied an opportunity to present his case against the plaintiff in the Tribunal that is punishing him.

20.
That the Act provides the lender a recourse to a summary trial against the borrower while in case the borrower has any grievances against the lender, he can only go through the civil procedure. This amounts to an unequal treatment between two parties of a transaction and hence takes away or abridges the Equality before Law provided by Article 14 of the Constitution of India.

21.
That the State, as defined under Article 12 of the Constitution of India, includes the Parliament and the Government of India and also includes a large majority of banks and financial institutions in India including the Respondent no. 3. In a transaction between the State and an individual citizen of the country, the Preamble of the Constitution secures to all its citizens “JUSTICE, social, economic and political”. The vulnerability of the individual before the State needs the protection of the Constitution duly secured by the Courts.


In the present case, the State has passed a law that takes away the protection of the normal legal structure available to any citizen of the country without giving similar rights to the citizens to move against the State. This inequality has been created by the State to further the commercial interests of some institutions of the State without any consideration of JUSTICE as enshrined in the Constitution.

22.
That the Code of Civil Procedure, 1908 prescribes a procedure to be followed by the Courts in all civil manners. The Code is a legal expression of the procedure that would be required if all parties to a civil case are to get NATURAL JUSTICE. The Code is an expression of Natural Justice and is not against natural justice. For civil matters, any quicker procedure other than the one prescribed under the Code of Civil Procedure, 1908 shall be a dilution of the concept of natural justice.

23.
That the regulation by Tribunals of their own procedure with guidance from principles of natural justice while not being bound by the Code of Civil Procedure, 1908 can only amount to a denial of natural justice to the Defendants since the principles of natural justice are not legally defined and would be subject to all kinds of interpretation that can only be harmful to the weaker party in a situation where the tribunal is under pressure to decide the matter within a fixed time frame of six months and where Defendants impoverished by industrial sickness are facing the might of the State.

24.
That the Recovery Officer has been given powers to arrest and detain the defendant in prison for any length of time that may please the Recovery Officer. The Recovery Officer is not a Magistrate as defined under section 3(32) of The General Clauses Act, 1897. Article 22(2) of the Constitution states that “Every person who is arrested and detained in custody shall be produced before the nearest Magistrate within a period of twenty-four hours of such arrest ...”. The power given to the Recovery Officer is violative of Article 22 of The Constitution of India.

25.
That the powers given to Recovery Officer are given without any restrictions or regulations. The conduct of Recovery Officer shall not be subject to what can be called as “procedure established by law”. The Recovery Officer shall be acting against defendants to deprive them of their personal liberty without following any procedure established by law. This takes away the Fundamental Right conferred by Article 21 of the Constitution.

26.
That the Act takes away or abridges the rights conferred by Part III of the Constitution of India and hence the Act is void as per the provision of clause 13(2) of the Constitution.

27.
That Small Scale Industry is a major employment provider in the country. A major part of the export of manufactured goods comes from Small Scale Industry. The industrial growth of the country has its foundation upon this sector of the economy. The enterprising spirit of the Indian entrepreneur expresses itself through the small scale industry, which is also the engine of growth of capital formation in the country. The Union of India enjoys the benefits of the success of a venture in terms of employment, exports, taxes, duties, tariffs, economic growth etc. Just as it enjoys the benefits, the Union must also share in the failure and not treat the Small Scale Industry as if it is a result of a crime committed by the entrepreneur. Recovery of Debts is a problem that is more often than not the result of a failure of the industrial unit due to factors beyond the control of the entrepreneur. Rehabilitation of such units and efficient utilisation of productive assets of such units must be a National Priority and is also a Constitutional Imperative under the Directive Principles of State Policy. The Act does not even look at the issues of Rehabilitation and efficient utilisation of productive assets. Instead the Act takes a narrow view of a petty money-lender thereby sacrificing the long-term national interests of the country.

28.
That it is against all principles of Natural Justice that large industry is provided statutory reliefs and attempts are made to prevent and cure the sickness in large industry while the small scale sector, that has greater employment potential and that contributes more towards achieving the objectives of the Directive Principles of State Policy, is treated in a most shabby manner without any support for prevention and cure of sickness. Article 46 of the Constitution prescribes that “The State shall promote with special care the ... economic interests of the weaker sections of the people, ...” In the present case the Small Scale Industry is a weaker section of the people in relation to the Large industry. Yet, a preferential treatment is being given to the large industry while denying the same to the small scale sector.

29.
That the Act presumes the Recovery of Debts to be a simple civil dispute caused by a lender not receiving his money due to bad intentions of the borrower. The actual problem is generally more complicated. A borrower takes money from the lender and creates assets that create employment and contribute to the building of the national economy. It is in national interest to ensure that the assets are put to productive and profitable use. The responsibility towards this national interest rests primarily with the borrower but the State and the society have an almost equal role to play in ensuring that the assets are utilised for the good of the country. In case there is a failure to ensure such a use of the assets, the blame for the failure has to be shared by the borrower as well as by the State and the society. Of course, in case the assets are well utilised and the borrower does not pay the dues to the lender, there is justification for harsh measures against the borrower. On the other hand, if the borrower is unable to pay on account of poor utilisation of assets due to reasons that are entirely beyond his control, harsh treatment of the borrower by the State and society is a denial of justice and amounts to a discouragement by the State to entrepreneurial risk taking in the society. This will in due course lead to negative industrial growth and hence to a lowering of the standard of living. As per Article 47 of the Constitution it is the primary duty of the State to raise the standard of living of its people. Hence, the Act, by prescribing across-the-board harsh treatment for borrowers is denying justice to the borrowers who are unable to pay due to reasons beyond their control as well as is acting against the Directive Principles of State Policy.

30.
That it can be summed up as follows:

a)
The Parliament has acted beyond its law making powers as provided in the Constitution and hence the Act is ultra-vires of the Constitution.

b)
The Act abridges or takes away the rights conferred by Article 14, 21 and 22 of the Constitution of India and hence is void.

c)
The Act violates the concept of Justice as enshrined in the Preamble of the Constitution.

d)
The Act has effects that are against the Directive Principles of State Policy as provided in Part IV of Constitution and hence there can be no justification whatsoever for compromising the fundamental rights.

31.
That notice is hereby served on the Union of India to do the following acts within fifteen days of the receipt of this notice failing which the undersigned shall be forced to move the appropriate Court and all costs thereof shall be entirely to the account of the respondents:

a)
THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) be declared as void under Article 13 of the Constitution.

b)
The Act be declared as ultra-vires and violative of the Constitution.

c)
Debts Recovery Tribunals set up under the Act be wound up and all notices or orders or Recovery Certificates or proceedings conducted by or issued by the said Tribunals be quashed.

32.
That notice is hereby served on the Respondent No. 2 to do the following acts within fifteen days of the receipt of this notice failing which the undersigned shall be forced to move the appropriate Court and all costs thereof shall be entirely to the account of the respondents:

a)
All notices or orders or Recovery Certificates or proceedings conducted by or issued by the Tribunal be suspended pending the decision on the constitutional validity of the Act.

b)
In particular, no steps or proceedings be initiated or notices issued in the matter of State Bank of India vs. Ergo Plast Pvt. Ltd. transferred from the Court at Bhopal, pending the decision on the constitutional validity of the Act.

33.
That notice is hereby served on the Respondent No. 3 to do the following acts within fifteen days of the receipt of this notice failing which the undersigned shall be forced to move the appropriate Court and all costs thereof shall be entirely to the account of the respondents:

a)
All applications submitted or likely to be submitted by the respondent no.3 to the respondent no.2 be suspended and that the Respondent no.3 takes no further steps in respect of any of the applications or cases transferred under section 31 of the Act, pending the decision on the constitutional validity of the Act.

b)
In particular, no steps or proceedings be initiated or progress made in the matter of State Bank of India vs. Ergo Plast Pvt. Ltd. transferred from the Court at Bhopal to Respondent no.2, pending the decision on the constitutional validity of the Act.

34.
That the undersigned is confident that the Respondents shall act as per the Constitutional Provisions and not force the undersigned to move Court.

	8 July, 1998
	ANIL CHAWLA


THE DRAFT OF WRIT PETITION AND ALL ENCLOSURES THERETO HAVE BEEN PREPARED WITH THE IDEA OF FILING AT HIGH COURT. HOWEVER, THIS CAN ALSO BE FILED WITH MINOR MODIFICATIONS AT SUPREME COURT.

Before the High Court of Judicature Madhya Pradesh at Jabalpur
M.P. No. ......./1998

	Petitioners:
	(1)    __________________
s/o ________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

(2)    __________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

	vs.
	

	Respondents:
	(1)    Union of India,
Through The Cabinet Secretary,
Government of India,
NEW DELHI

(2)    The Presiding Officer
Debt Recovery Tribunal,
Madhya Pradesh,
JABALPUR

(3)    State Bank of India,
Industrial Area,
Govindpura,
BHOPAL
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Before the High Court of Judicature Madhya Pradesh at Jabalpur
M.P. No. ......./1998

	Petitioners:
	(1)    __________________
s/o ________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

(2)    __________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

	vs.
	

	Respondents:
	(1)    Union of India,
Through The Cabinet Secretary,
Government of India,
NEW DELHI

(2)    The Presiding Officer
Debt Recovery Tribunal,
Madhya Pradesh,
JABALPUR

(3)    State Bank of India,
Industrial Area,
Govindpura,
BHOPAL


Petition under Article 226 of The Constitution of India

The Petitioner begs to submit as under:

1.
Particulars of the petitioner:

As given in the cause title; ____________ ______ _____ is an Organisation of Small Scale Industrial Units. A large number of small scale industrial units are affected by the subject matter of this petition. Hence Petitioner no. 1 represents a large section of the persons aggrieved by the subject matter of this petition. Petitioner no. 2 is an aggrieved individual who had furnished a personal guarantee for a loan extended by Respondent no.3 to a Small Scale Unit (Ergo Plast Pvt. Ltd.). The Petitioner no. 2 is hence directly affected by the subject matter of this petition.

2.
Particulars of the respondents:

As given in the cause title

3.
Particulars of the order against which the petition is made: 


The subject matter of the petition is for challenging the constitutional validity of THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) (hereinafter referred to as “the Act”)

4.
Delay in filing the petition, if any, and the explanation for it, if any:-


The Debts Recovery Tribunal for Madhya Pradesh has been established recently and the application of the Act to residents of Madhya Pradesh has just started. Hence, there is no delay in filing the case.

5.
Facts of the case:

The facts of the case are given below:

5.1
THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) (hereinafter referred to as “the Act”) has been enacted by the Parliament.

5.2
The preamble of the Act says “An Act to provide for the establishment of Tribunals for expeditious adjudication and recovery of debts due to banks and financial institutions and for matters connected therewith or incidental thereto.”

5.3
Section 3(1) of the Act provides for establishment of one or more Tribunals to be known as Debts Recovery Tribunal.

5.4
Chapter IV of the Act prescribes the procedure to be followed by the Tribunals. The salient features of the prescribed procedure are as follows:

a)
An application may be moved to the Tribunal by any Bank or Financial Institution for recovery of debts. (Sec. 19(1))

b)
Any other person including any borrower cannot move the Tribunal for redressal of any grievance.

c)
The trial conducted by the Tribunal shall be of an expeditious nature and the tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908) but shall be guided by the principles of natural justice. (Sec. 19 & 22)

d)
The Tribunal shall dispose of the application as expeditiously as possible and endeavour shall be made to dispose of the application finally within six months of the receipt of the application. (Sec. 19(8))

e)
The Presiding Officer of the Tribunal shall issue a certificate under his signature for recovery of the amount of debt, to the Recovery Officer. (Sec. 19(7))

f)
The Tribunal and the Appellate Tribunal have been given a range of powers under the Code of Civil Procedure, 1908; Indian Penal Code and the Code of Criminal Procedure, 1973 without subjecting the Tribunal and the Appellate Tribunal to any procedures or duties prescribed under the said civil and criminal laws. (Sec. 22)

g)
A borrower shall be able to prefer an appeal against the order of the Tribunal if and only if the borrower has deposited seventy five per cent of the debt due as determined by the Tribunal, within forty days of the receipt of the order of the Tribunal. (Sec. 20 & 21)

5.5
Section 25 of the Act provides for Modes of recovery of debts by Recovery Officer. It is provided that “The Recovery Officer shall, ....., proceed to recover the amount of debt specified in the certificate by one or more of the following modes, namely:-
(a)
attachment and sale of the movable or immovable property of the defendant;

(b)
arrest of the defendant and his detention in prison;

(c)
appointing a receiver for the management of the movable or immovable properties of the defendant.”

5.6
Recovery Officer is to be appointed under sec. 7(1) of the Act by the Central Government. Recovery Officer is not a Magistrate as defined under section 3(32) of The General Clauses Act, 1897 and he is not obliged to follow any legal procedures.

5.7
The Tribunal and the Appellate Tribunals have been given powers to regulate their own procedure including the places at which they shall have their sittings.

5.8
The Central Government has by a notification issued under section 3 of the Act established a Tribunal at Jabalpur to be known as Debts Recovery Tribunal, to exercise the jurisdiction, powers and authority conferred on such Tribunal under the Act for the state of Madhya Pradesh.

5.9
Section 22(1) of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) provides for suspension of legal proceedings and states that “no suit for the recovery of money or for the enforcement of any security against the industrial company or of any guarantee in respect of any loans, or advance granted to the industrial company shall lie or be proceeded with further, except with the consent of the Board or, as the case may be, the Appellate Authority” in case the matter relating to the company is pending with the Board or with the Appellate Authority.


The above section puts a bar on the operation of the Act to matters pending before the BIFR.

5.10
The Preamble of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) makes it clear that it is intended to make special provisions with a view to securing the timely detection of sick and potentially sick companies owning industrial undertakings and to determine and enforce the steps for the prevention and cure of such sickness.

5.11
Section 3(f) of The Sick Industrial Companies (Special Provisions) Act, 1985 (No. 1 of 1986) excludes small scale industrial undertakings and ancillary industrial undertakings as defined under section 3 of Industries (Development and Regulation) Act, 1951 (65 of 1951) from the definition of industrial undertakings. This effectively means that the preventive and curative steps under The Sick Industrial Companies (Special Provisions) Act, 1985 are not available to Small Scale Industry.

6.
Grounds urged:

6.1
The legislative power “to provide for the adjudication or trial by tribunals” stems from Articles 323-A and 323-B of the Constitution of India. Article 323-A is concerned with Administrative Tribunals while Article 323-B lists under clause (2) the matters, which can be adjudicated or tried by Tribunals.

6.2
Recovery of Debts due to Banks and Financial Institutions is not a matter listed under Article 323-B (2) of the Constitution of India.

6.3
Item no. 97 of List I-Union List gives residuary powers to the Parliament to make laws but in matters where the makers of the Constitution have specified in categorical terms the Powers of the Parliament, the intention of the makers of the Constitution is clearly to put limits on the Parliament in its law making function. Hence a recourse to the residual powers, for establishment of tribunals not specified under Article 323-B, is clearly a violation of the limits intended to be put by the makers of the Constitution and is violative of the spirit of the Constitution.

6.4
In a commercial transaction involving two persons - lender and borrower, the law must treat both as equal. This equality is provided as a Fundamental Right under Article 14 of the Constitution.

6.5
The equality before law provided under Article 14 is not confined to individuals only. It extends to all persons including legal persons like Banks, Companies, Financial Corporations, Private Companies etc.

6.6
In a commercial transaction between a borrower and lender, there can be a variety of disputes and problems. Such problems and disputes can be caused by either some shortcoming in the borrower or some mistakes on part of the lender or some extraneous factors that are beyond the control of either the borrower or the lender. In most cases a combination of causes is at work and a careful judicial discretion is necessary to sort out the actual cause of the dispute and to thereby work out a just solution.


The summary procedure provided in the Act provides for an expeditious recovery of debt without considering the cause since the Tribunal is not permitted to entertain any claim of the borrower against the Bank or Financial Institution.

6.7
More often than not, the cause of non-payment of dues to Banks and Financial Institutions is sickness of the industrial undertaking due to causes that are entirely beyond the control of the borrower. In a large number of cases, the Banks and Financial Institutions are the cause of the sickness. It is beyond all principles of Natural Justice that a defendant is presumed to be at fault and punished while the plaintiff is at the root of the cause of action and the defendant is even denied an opportunity to present his case against the plaintiff in the Tribunal that is punishing him.

6.8
The Act provides the lender a recourse to a summary trial against the borrower while in case the borrower has any grievances against the lender, he can only go through the civil procedure. This amounts to an unequal treatment between two parties of a transaction and hence takes away or abridges the Equality before Law provided by Article 14 of the Constitution of India.

6.9
The State, as defined under Article 12 of the Constitution of India, includes the Parliament and the Government of India and also includes a large majority of banks and financial institutions in India. In a transaction between the State and an individual citizen of the country, the Preamble of the Constitution secures to all its citizens “JUSTICE, social, economic and political”. The vulnerability of the individual before the State needs the protection of the Constitution duly secured by the Courts.


In the present case, the State has passed a law that takes away the protection of the normal legal structure available to any citizen of the country without giving similar rights to the citizens to move against the State. This inequality has been created by the State to further the commercial interests of some institutions of the State without any consideration of JUSTICE as enshrined in the Constitution. Hence the intervention of the Honourable Court is necessary to correct the wrong done and to ensure justice for all citizens.

6.10
The Code of Civil Procedure, 1908 prescribes a procedure to be followed by the Courts in all civil manners. The Code is a legal expression of the procedure that would be required if all parties to a civil case are to get NATURAL JUSTICE. The Code is an expression of Natural Justice and is not against natural justice. For civil matters, any quicker procedure other than the one prescribed under the Code of Civil Procedure, 1908 shall be a dilution of the concept of natural justice.

6.11
The regulation by Tribunals of their own procedure with guidance from principles of natural justice while not being bound by the Code of Civil Procedure, 1908 can only amount to a denial of natural justice to the Defendants since the principles of natural justice are not legally defined and would be subject to interpretation that can only be harmful to the weaker party in a situation where the tribunal is under pressure to decide the matter within a fixed time frame of six months and where Defendants impoverished by industrial sickness are facing the might of the State.

6.12
The Recovery Officer has been given powers to arrest and detain the defendant in prison for any length of time that may please the Recovery Officer. The Recovery Officer is not a Magistrate as defined under section 3(32) of The General Clauses Act, 1897. Article 22(2) of the Constitution states that “Every person who is arrested and detained in custody shall be produced before the nearest Magistrate within a period of twenty-four hours of such arrest ...”. The power given to the Recovery Officer is violative of Article 22 of The Constitution of India.

6.13
The powers given to Recovery Officer are given without any restrictions or regulations. The conduct of Recovery Officer shall not be subject to what can be called as “procedure established by law”. The Recovery Officer shall be acting against defendants to deprive them of their personal liberty without following any procedure established by law. This takes away the Fundamental Right Conferred by Article 21 of the Constitution.

6.14
Small Scale Industry is a major employment provider in the country. A major part of the export of manufactured goods comes from Small Scale Industry. The industrial growth of the country has its foundation upon this sector of the economy. The enterprising spirit of the Indian entrepreneur expresses itself through the small scale industry, which is also the engine of growth of capital formation in the country. The Union of India enjoys the benefits of the success of a venture in terms of employment, exports, taxes, duties, tariffs, economic growth etc. Just as it enjoys the benefits, the Union must also share in the failure and not treat it as if it is a result of a crime committed by the entrepreneur. Recovery of Debts is a problem that is more often than not the result of a failure of the industrial unit due to factors beyond the control of the unit. Rehabilitation of such units and efficient utilisation of productive assets of such units must be a National Priority and is also a Constitutional Imperative under the Directive Principles of State Policy. The Act does not even look at the issues of Rehabilitation and efficient utilisation of productive assets. Instead the Act takes a narrow view of a petty money-lender thereby sacrificing the long-term national interests of the country.

6.15
It is against all principles of Natural Justice that large industry is provided statutory reliefs and attempts are made to prevent and cure the sickness in large industry while the small scale sector, that has greater employment potential and that contributes more towards achieving the objectives of the Directive Principles of State Policy, is treated in a most shabby manner without any support for prevention and cure of sickness. Article 46 of the Constitution prescribes that “The State shall promote with special care the ... economic interests of the weaker sections of the people, ...” In the present case the Small Scale Industry is a weaker section of the people in relation to the Large industry. Yet, a preferential treatment is being given to the large industry while denying the same to the small scale sector.

6.16
The Act presumes the Recovery of Debts to be a simple civil dispute caused by a lender not receiving his money due to bad intentions of the borrower. The actual problem is generally more complicated. A borrower takes money from the lender and creates assets that create employment and contribute to the building of the national economy. It is in national interest to ensure that the assets are put to productive and profitable use. The responsibility towards this national interest rests primarily with the borrower but the State and the society have an almost equal role to play in ensuring that the assets are utilised for the good of the country. In case there is a failure to ensure such a use of the assets, the blame for the failure has to be shared by the borrower as well as by the State and the society. Of course, in case the assets are well utilised and the borrower does not pay the dues to the lender, there is justification for harsh measures against the borrower. On the other hand, if the borrower is unable to pay on account of poor utilisation of assets due to reasons that are entirely beyond his control, harsh treatment of the borrower by the State and society is a denial of justice and amounts to a discouragement by the State to entrepreneurial risk taking in the society. This will in due course lead to negative industrial growth and hence to a lowering of the standard of living. As per Article 47 of the Constitution it is the primary duty of the State to raise the standard of living of its people. Hence, the Act, by prescribing across-the-board harsh treatment for borrowers is denying justice to the borrowers who are unable to pay due to reasons beyond their control as well as is acting against the Directive Principles of State Policy.

Competence of the Honourable Court

6.16
The Act is applicable to the state of Madhya Pradesh. Debts Recovery Tribunal has been established under section 3 of the Act having jurisdiction within the state of Madhya Pradesh. The Honourable High Court is competent under article 226 to issue directions, orders or writs in relation to such matters.

Locus Standii

6.17
Petitioner No. 1 is a representative of the Small Scale Industries affected by or likely to be affected by the Act and Petitioner No.2 is affected by or likely to be affected by the Act. Hence, the Petitioners have a Locus Standii in the matter.

7.
Relief(s) sought:


In view of the facts mentioned above, the Petitioner prays for the following reliefs:-

a)
THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) be declared void under Article 13 of the Constitution.

b)
THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT, 1993 (Act 51 of 1993) be declared ultra-vires and violative of the Constitution and be quashed.

c)
All notices issued or orders passed or Recovery Certificates issued by Respondent No. 2 be declared null and void.

d)
Establishment of Debt Recovery Tribunals be quashed.

e)
Any other relief that the Honourable Court may grant.

8.
Interim Relief, if any prayed for:-

Pending final decision of the petition, the petitioner seeks issue of the following interim order:-

a)
Operation of the Act be restrained.

b)
The respondent no.2 be restrained from proceeding any further in the matter relating to acceptance of applications or issue of notices or issue of Recovery Certificates or any other matter connected thereto or incidental thereto under the Act.

c)
The Respondent no.3 be restrained from proceeding any further in the matter or application relating to Petitioner no. 2 pending before or likely to come up before the Respondent no. 2.

9.
Details of remedies exhausted:

The Petitioner declares that there are no other remedies that the petitioner could have utilised in the case.

10.
Matters not previously filed or pending etc.:-

The petitioner further declares that, to the best of his knowledge and information, the matter regarding the present petition is not pending before any other court or authority or tribunal etc..

11.
List of documents or annexures as per rule 1(c):-

	S. No.
	Description of documents
	Annexure No.
	Photocopy/ Original

	1
	
	P1
	Photocopy

	2
	
	P2
	Photocopy


12.
List of documents or annexures as per rule 1(d):-

There are no documents which the petitioner has relied on and which are not in his possession or evidence.
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	Date:......................
	PETITIONER


Before the High Court of Judicature Madhya Pradesh at Jabalpur
M.P. No. ......./1998

	Petitioners:
	(1)    __________________
s/o ________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

(2)    __________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

	vs.
	

	Respondents:
	(1)    Union of India,
Through The Cabinet Secretary,
Government of India,
NEW DELHI

(2)    The Presiding Officer
Debt Recovery Tribunal,
Madhya Pradesh,
JABALPUR

(3)    State Bank of India,
Industrial Area,
Govindpura,
BHOPAL


Affidavit in support of the Writ Petition

	My name
	

	Father’s Name 
	

	Age
	

	Occupation
	

	Residence
	


The above-named deponent solemnly affirms as under:

1.
That the deponent is _____________________________ __________ __________ ___________. That the deponent is a citizen of India.

2.
That the facts mentioned in paragraph ______ and ______ of the accompanying writ petition are true to the best of my personal knowledge and belief and nothing has been concealed therein.

3.
That the facts mentioned in paragraph ____ of the accompanying writ petition are based on legal advice available to me and are believed to be true and nothing has been concealed therein.

4.
That the paras _______ of the accompanying writ petition are Prayer.

	Date:......................
	DEPONENT


Before the High Court of Judicature Madhya Pradesh at Jabalpur
M.P. No. ......./1998

	Petitioners:
	(1)    __________________
s/o ________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

(2)    __________________
s/o ___________________
Aged about ____ years
r/o ____________________,
_______________________,
_______________________

	vs.
	

	Respondents:
	(1)    Union of India,
Through The Cabinet Secretary,
Government of India,
NEW DELHI

(2)    The Presiding Officer
Debt Recovery Tribunal,
Madhya Pradesh,
JABALPUR

(3)    State Bank of India,
Industrial Area,
Govindpura,
BHOPAL


Application for Urgent Hearing

The Petitioner begs to submit as under:

1.
The Writ Petition submitted by the Petitioner relates to a matter of public importance.

2.
Interim Relief has been prayed for in the Writ Petition.

3.
PRAYER: The Petitioner prays that the Writ Petition be taken up for urgent hearing.

Bhopal

	Date:......................
	PETITIONER
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