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20 June, 1998

To,
The Union of India,
Through,

	1.
	The Cabinet Secretary,
Government of India,
NEW DELHI

	2.
	The Secretary,
Department of Law,
Government of India,
NEW DELHI

	3.
	The Secretary,
Department of Commerce,
Government of India,
NEW DELHI

	4.
	The Secretary,
Department of Finance,
Government of India,
NEW DELHI

	5.
	The Secretary,
Department of Foreign Affairs,
Government of India,
NEW DELHI


Subject:
Notice regarding unconstitutionality of the authenticating by the Government of India of the Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations as well as regarding unconstitutionality of the Final Act.

The undersigned persons are citizens of India and most humbly serve this notice in their capacity as citizens of the country.

1.
That the undersigned persons are citizens of India and that their rights as citizens are inalienable and that this notice is an attempt to safeguard the said inalienable rights.

2.
That on 15th April, 1994 the Government of India represented by a member of the Council of Ministers authenticated the Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations (hereinafter referred to as “the Final Act”).

3.
That the Final Act contains legal texts which spell out the Agreements, Ministerial Decisions and Declarations which clarify certain provisions of some of the Agreements.

4.
That the Final Act has the force of law and lays the groundwork for the creation of World Trade Organisation (hereinafter referred to as “WTO”).

5.
That the Final Act has more than 20,000 pages and the complete text of the Final Act has neither been presented to the Parliament of India nor has it been approved by the Parliament.

6.
That the Final Act has provisions which are binding on the country and affect matters as diverse as agriculture, banking, medicine, patents, financial institutions, customs duties, intellectual property rights, service industries, small scale industry, public distribution system, fertiliser subsidy, seeds, pesticides etc..

7.
That the Final Act imposes restrictions on the Parliament of the Union as well as on the Legislatures of the States in various matters including the matters related to taxation and tariffs.

8.
That the Final Act imposes duties on the Parliament of the Union as well as on the Legislatures of the States to legislate as per the provisions of the Final Act and not in contravention thereof.

9.
That the Final Act has provisions whereby WTO has been empowered to ensure that the duties and restrictions imposed by the Final Act are strictly adhered to by the Union of India as well as by the States. This amounts to grant of judicial powers to WTO, which is not located within the territory of India and hence is not subject to the law declared by Supreme Court under Article 141 of the Constitution. No institution of the Union of India other than Supreme Court and the Parliament has any powers to delegate or transfer or create any judicial powers over the constitutional institutions of the Union. Such delegation or transfer or creation of judicial powers in favour of a body that is not subject to the Law declared by the Supreme Court is an act of creating a court of law which becomes more supreme than the Supreme Court of India. This is a crime against the supremacy of the Supreme Court and is hence unconstitutional. This would be an unconstitutional act even if it was approved by the Parliament. In the present case, it has been done by a part of the Executive who has absolutely no judicial powers and has no authority to pass any such powers to anyone.

10.
That under Article 245 of the Constitution of India, the power to make laws rests either with the Parliament or with the Legislatures of the States and that there is nobody else who has this power.

11.
That under Article 253 of the Constitution of India, the Parliament has power to make laws in respect of any treaty, agreement or convention with any other country on all subjects including the subjects covered in State List of Seventh Schedule. The Parliament may or may not exercise this power and the discretion for this must rest completely with the Parliament alone.

12.
That the Executive is competent to exercise the Executive power conferred on it by Article 73 of the Constitution of India. Item no. 14 of the Union List of the Seventh Schedule extends to the Executive the power of “Entering into treaties and agreements with foreign countries and implementing of treaties, agreements and conventions with foreign countries”. The Legislative power in respect of the above item remains with the Parliament as provided by Article 246.

13.
That the Supreme Court has ruled in Maganbhai Ishwarbhai Patel v. Union of India, (1970) 3 SCC 400; AIR 1969 SC 783 - If in consequence of the exercise of executive power, rights of citizens or others are restricted or infringed or laws modified by the exercise of power, such restriction, infringement or modification must be supported by legislation; where there is no such restriction or infringement of the rights or modification of the laws, the executive is competent to exercise the power.


Hence, the authentication of the Final Act which has the effect of restriction or infringement of the rights of Indian citizens as well as of modification of Laws was clearly outside the power of the Executive.

14.
That the effect of the Final Act is to de-facto add a Fourth List to the Seventh Schedule of the Constitution of India. The said Fourth List can be called the list of subjects where the Power of the Parliament and the Legislatures of the States is limited by the Final Act.

15.
That the de-facto addition of a Fourth List to the Seventh Schedule amounts to a de-facto amendment of the Constitution of India.

16.
That the Seventh Schedule and Chapter 1 of Part XI of the Constitution have been considered by the Supreme Court as Basic Structure of the Constitution and even the Parliament is not empowered to modify the Basic Structure of the Constitution. (Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225; AIR 1973 SC 1461). Thus even if the procedure prescribed in Article 368(2) had been followed, the addition of a Fourth List to Seventh Schedule would have been considered unconstitutional.

17.
That the duties and restrictions imposed by the Final Act amount to a restriction or infringement of the sovereignty of the Indian Parliament and hence of India as a country as well of the Indian people.

18.
That the Sovereignty of the country is a most important part of the Basic Structure of the Constitution and not even Parliament of the Union or Legislature of any state may do any act to modify, amend, alter or restrict it in any manner whatsoever.

19.
That the Sovereignty provided in the Preamble of the Constitution is the founding stone of the Edifice of law before which Article 14 can grant an equality. An erosion of Sovereignty means an erosion of the Constitutional and legal Structure of the country. Fundamental Right of Equality before Law shall become meaningless if there is no Law as understood in Constitutional Terms or if there are laws outside the Constitutional Structure.

20.
That the Final Act by eroding the Sovereignty has taken away or abridged the Fundamental Right as provided in Article 14, hence the Final Act is void under Article 13 of the Constitution.

21.
That the Final Act and WTO are not guided by and have no consideration for the Directive Principles of State Policy as provided in Part IV of the Constitution.

22.
That the Final Act will lead to effects on the Indian Economy and Polity that will not be in line with the Directive Principles of State Policy as provided in Part IV of the Constitution. In many cases the effect will be exactly opposite of the direction prescribed by the Directive Principles.

23.
That though the Directive Principles are not enforceable by any court with reference to any specific act of the Executive or the Legislature, the Directive Principles are fundamental to the governance of the country. It is not open to the Parliament or Legislature of any state to adopt a direction of governance which is at variance with the Directive Principles.

24.
That the Final Act has parts that are de-facto Directive Principles of State Policy and the Final Act makes it mandatory duty of the Parliament and the Legislatures of States to apply the same while making laws. This amounts to a de-facto amendment of the Constitution. 

25.
That the Directive Principles are considered by the Supreme Court to be a part of the Basic Structure of the Constitution and not even Parliament of the Union or Legislature of any state may do any act to modify, amend, alter or change the Directive Principles in any manner whatsoever. A de-facto modification of the Directive Principles is hence clearly unconstitutional.

26.
That under article 265 of the Constitution, no tax shall be levied or collected except by authority of law. The executive is not empowered to levy or collect any taxes save by authority of laws that are a product of the legislative process prescribed in the Constitution. The executive cannot be doing any act which imposes any restriction or compulsion on the Legislative Process connected with the levy or collection of taxes. Any such acts of any member of the Executive cannot be binding on either the Parliament or the Legislature of any state. 

27.
That the Final Act is authenticated by a member of the Executive and it seeks to impose restrictions, compulsions and duties on the Parliament of the Union and on Legislatures of the States. This is clearly in violation of the spirit of the Constitution and cannot be binding either on the people of the Country or on the Legislative Processes of the Country.

28.
That it can be summed up as follows:

a)
The Final Act undermines the supremacy of the Supreme Court of India by transferring judicial powers to WTO.

b)
The authentication of the Final Act by a member of the Council of Ministers was an act that was carried out without any Constitutional Authority to do so.

c)
the authentication of the Final Act attempted to make a Law without following the procedure prescribed for Law-making in the Constitution of India.

d)
The Final Act is a de-facto amendment of the Constitution of India which alters the Basic Structure of the Constitution.

e)
the authentication of the Final Act compromised the sovereignty of the country.

f)
the Final Act is void under the Constitution of India and is ultra-vires of the Constitution.

29.
That the individuals who authenticated the Final Act and thereby compromised the sovereignty of the country committed an act of treason which is a crime that must be punished most severely so as to act as a deterrent. It is the duty of the Union of India represented by its Executive wing to take appropriate steps in this regard.

30.
That the Union of India must declare the Final Act as void and as ultra-vires of the Constitution and must proclaim the authentication of the Final Act on 15th April 1994 as an unconstitutional act committed by some individuals who lacked the constitutional authority of the Union of India.

31.
That the Union of India should take appropriate steps to expeditiously identify, prosecute and punish all those individuals who were directly or indirectly involved with the authentication of the Final Act by the Government of India, in particular including the member of the Council of Ministers who put his signature on the Final Act, all members of the Council of Ministers which approved the authentication of the Final Act and the officers who recommended the authentication of the Final Act by Government of India.

32.
That the Undersigned citizens of the country most humbly serve notice on the Union of India to initiate the steps mentioned in para 29, 30 and 31 hereinabove within thirty days of the receipt of this notice and to inform accordingly to the people of the country failing which the signatories will be forced to move the Appropriate Court to safeguard the sovereignty of the country and to protect the constitutional structure which is the provider of the fundamental rights granted to citizens.

	..............................................
	..............................................

	ANIL CHAWLA
	PRASANNA SHARMA


c.c. to : The President of India

anil@samarthbharat.com
hindustanstudies@rediffmail.com 

hindustanstudies@yahoo.co.in 

Website www.samarthbharat.com 
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