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Reject the N-deal
By Yashwant Sinha

Asian Age, Dec 13, 2006

Replying to the debate on the Indo-US nuclear deal in the Rajya Sabha on 17 August 2006, the Prime Minister asked us to wait for the "final product" of the US Congress. He also held out a series of assurances. The Bills passed earlier by the US House of Representatives and the US Senate did not reflect the concerns of the Prime Minister. In asking us to wait for the "final product," the Prime Minister was clearly hinting at the possibility of his concerns being taken into account by the US Congress during the conference stage of the Bill. The conference stage is over, the two Bills have been reconciled and the final Act has been passed by both Houses of the US Congress. The "final product" is before us.

A section of the media would like us to believe that this is the best thing that has happened to India after our independence in 1947. The bi-partisan support that the Bill has received and the massive majority by which it has been passed in the House and the Senate are being trotted as a great triumph of Indian diplomacy. And why not? Probably it was the first time in our history that the Prime Minister of India personally spoke to the Senate majority leader Bill Frist, on phone to ensure that the Bill went through smoothly. Has any Indian Prime Minister been as enterprising as Dr Manmohan Singh to secure India’s national interest, Mr Jaswant Singh’s observations notwithstanding? 

 

George Bush, Condoleezza Rice and Nicholas Burns and a large section of the Indian media would like us to believe that the concerns expressed by the Prime Minister have been fully taken into account in the final Act. On its part, the government of India has already welcomed the passage of the Bill. If there are any remaining concerns, they will surely be taken into account when we negotiate the bilateral 123 agreement with the United States. So, do not worry, be happy.

The truth, unfortunately, is otherwise. The final Act of the US Congress is before us in black and white. So is the joint explanatory statement of the committee of conference, prepared by the conferees to explain the objects and reasons of the Act and its various provisions. Now neither the intent nor the interpretation of the Act is in any doubt. Let us now examine the important provisions of this Act, especially in light of the Prime Minister’s assurances to Parliament.

The stated objective of the Act is to bring India within the fold of the NPT and the CTBT, it is not to promote production of nuclear energy in India. In Section 102 of the Act which deals with the "sense of Congress" all the six paragraphs deal with the non-proliferation of nuclear weapons. The first paragraph itself states "preventing the proliferation of nuclear weapons, other weapons of mass destruction, the means to produce them, and the means to deliver them are critical objectives for United States Foreign Policy." 

 

Paragraph 5 states clearly, "it is in the interest of the United States to the fullest extent possible to ensure that these countries that are not States Party to the NPT are responsible in the disposition of any nuclear technology they develop." It does not mention at any place even remotely that the objective of the US is to promote the development of nuclear energy in India. The objective is to discipline countries like India who have so far remained outside the pale of the NPT and the CTBT.

In the same section in parts A, B, C and D it proceeds to lay down the eligibility criteria for the countries with which the US shall cooperate in the nuclear field. These are:

 

 (1) the country has demonstrated responsible behaviour with respect to the non-proliferation of nuclear weapons technology and the means to deliver them, 

(2) it has a functioning and uninterrupted democratic system of government, 

(3) it has a foreign policy that is congruent to that of the US, 

(4) it is working with the US on key foreign policy initiatives related to non-proliferation, 

(5) such cooperation induces the country to promulgate and implement substantially improved protection against the proliferation of nuclear weapons technology and the means to deliver them, 

(6) it refrains from actions that would further the development of its nuclear weapons programme and (7) that such cooperation will induce the country to give greater political and material support to the achievement of US global and regional non-proliferation objectives specially with respect to states like Iran. 

 

Please note that these need not be UN sanctioned objectives. In other words, through this agreement we are now ready to join the Coalition of the Willing in future US misadventures. The same section goes on to pronounce that "any commerce … maximises India’s adherence to international non-proliferation regime."

Section 103 deals with statements for policy which, inter-alia, lays down that India shall fully participate in the Proliferation Security Initiative and assume the obligations of the Australia Group and the Wassenaar Arrangement. It once again calls upon the US administration to "secure India’s full and active participation in US efforts to dissuade, isolate, and, if necessary, sanction and contain Iran" if it proceeds with its nuclear programme. 

 

It also paints India in a South Asian corner, puts it on parity with Pakistan and calls upon the administration to seek to halt the increase of nuclear weapon arsenals in South Asia and to promote their reduction and eventual elimination. It also lays down that the administration shall ensure that spent fuel generated in India’s civilian nuclear power reactors is not transferred to the US except pursuant to the Congressional review procedures. It seeks to encourage India not to increase its production of fissile material at unsafeguarded nuclear facilities. It dashes to the ground the Prime Minister’s hope that India will be able to build strategic reserves of nuclear fuel for the life of a reactor by laying down that "any nuclear power reactor fuel reserve provided to the government of India for use in safeguarded civilian nuclear facilities should be commensurate with reasonable reactor operating requirements."

Much has been made in a section of the media of the change which has been brought about as far as the sequence of the various steps is concerned. The earlier Bills required India to actually conclude a safeguards agreement with the IAEA before the US Congress approved the 123 bilateral agreement. In the final Act the condition is that India and the IAEA should have concluded all legal steps required prior to signature, which naturally would include the approval of the agreement by the Board of Governors of the IAEA. This is nothing but a fig leaf, hardly enough for the government of India to hide behind.

The US has not forgotten A.Q. Khan. It has, therefore, incorporated a provision to prevent and punish Indian A.Q. Khans from disseminating nuclear technology. Section 104(d)(3)(A) deals with termination of the deal if there is any materially significant transfer of nuclear technology by an "Indian person" unless it is certified by the US President that such a transfer has taken place without the knowledge of the Indian government and that it is taking appropriate action against such a person.

The Act provides for independent end use monitoring by the US, in addition to monitoring by the IAEA, enjoins upon the President to keep the appropriate Congressional committees fully and currently informed of the facts and implications of any significant nuclear activities of India, the construction of a nuclear facility in India after the enactment of the Act, significant changes in the production by India of nuclear weapons or in the types or amounts of fissile material produced and changes in the purpose or operational status of any unsafeguarded nuclear fuel cycle activity in India, an assessment of whether India is fully participating in US and international efforts against Iran, if India is not fully participating in these efforts then the measures the US government has taken to secure India’s participation, the response of the government of India to such measures and the measures the US government plans to take to secure India’s full and active participation in such measures. It also lays down clearly that the civilian nuclear cooperation in no way assists India’s nuclear weapons programme. 

 

It also calls upon the US President to share with the Congress "an estimate of the amount of uranium mined and milled in India during the previous year, the amount of such uranium that has likely been used or allocated for the production of nuclear explosive devices, the rate of production in India of fissile material for nuclear explosive devices and an analysis as to whether imported uranium has affected the rate of production in India of nuclear explosive devices."

The deal will be off if the President determines that India has detonated a nuclear explosive device after the enactment of this Act. The term nuclear explosive device has been defined as follows "any device designed to produce an instantaneous release of an amount of nuclear energy from special nuclear material that is greater than the amount of energy that would be released from the detonation of one point of TNT." One point here, as scientists have pointed out, is a typographical error for one pound of TNT. 

 

Thus, sub-critical tests are also banned, a condition which is more onerous than even the CTBT. Indian nuclear weapons technology will thus remain frozen for all times to come, while all other nuclear weapon states including the US, China and Pakistan can and will go ahead with their technological advancement.

The Additional Protocol to be negotiated with the IAEA shall be in accordance with the model set forth for non-nuclear weapon states. The old Section 115 reappears as Section 109 in the final Act and calls upon the secretary of energy acting through the administrator of the National Nuclear Security Administration to establish a cooperative nuclear non-proliferation programme to pursue jointly with the scientists from the US and India a programme to further common nuclear non-proliferation goals, including scientific research and development efforts, with an emphasis on nuclear safeguard in consultation with the secretary of state and the secretary of defence of the US. This is the proverbial Trojan horse to prise open our nuclear weapons programme to which our scientists have been objecting in particular.

The detailed description of the Act passed by the US Congress given here will clearly show that it is a combination of the stringent provisions of the House and Senate Bills. They make a mockery of the assurances the Prime Minister has given to Parliament from time to time. The debate about the binding and non-binding provisions of the Act is meaningless. The Act itself makes no such distinction. Who else will then determine what is binding and what is not? 

 

The fact of the matter is that through these stringent provisions, in whatever part of the Act they are incorporated and under whatever head, the US Congress is going to acquire a series of pressure points it can use against India. No treaty flowing from such a law can be a treaty between two sovereign and equal states. India will be the client and US the patron under this law and that too in perpetuity, for all times to come.

The Prime Minister of India is weak, the Indian nation is not. The Prime Minister may surrender, the people of India will not. The Indo-US nuclear deal, as designed by the US Congress, must be rejected by Parliament of India in exercise of its sovereign authority.
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